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Who should lead a class action?
There are a few collective action models, each of which takes a different view of the agency
question. Thus, in the representative model, the agency may be an administrative authority or a
public body, such as the attorney general. In the organisational agency model, class representation
is entrusted in the hands of organisations such as consumer organisations.
Based on a survey conducted by the European community, it appears that consumers assigned the
highest ranking to private collective redress and a better score to independent organisations over
public authorities. 1
Fabrizio Cafaggi and Hans-W. Micklitz conducted a survey on Administrative and Judicial
Collective Enforcement of Consumer Law in the U.S. and in the European Community. 2 In their
survey they noted that in some European countries, such as Austria and Germany, consumer
organisations are the sole players in enforcing such areas as unfair terms and unfair commercial
practices, whereas in other European countries such as the Scandinavian countries, administrative
bodies, such as the Consumer Ombudsman, play the major role in consumer law enforcement,
Professor Rachael Mulheron, uses the phrase ‘ideological claimant’ when referring to ‘a body that
has a special expertise or background that enables it to be an appropriate and adequate class
representative’.3 Other scholars mention that legal actions taken by associations may offer a way
to mitigate problems surrounding a potential principal-agent conflict, which is particularly true in
cases of widespread damage.4
Prof. Christopher Hodges promotes a new and innovative idea in his article: "From Class Actions
to Collective Redress: A Revolution in Approach to Compensation.” 5
According to this approach, the leading role in collective cases should be handed to public
authorities, who would operate on a far more immediate, flexible and responsive basis, involving
incentives for restitution rather than delayed weighty financial penalties." 6

Lawyers as entrepreneurs
Lawyers may perform a public role by acting as private attorney general 7 when doing so they
further public goals8 especially in areas where public enforcement does not function well enough
and where there is under enforcement. The typical cases are NEV actions 9.
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The Supreme Court in Israel has acknowledged the entrepreneurial role of a lawyer and found that
there is no bad faith for a lawyer to search for appropriate representative plaintiffs 10.
In class proceedings, unlike typical cases, it is often the lawyer who initiates the proceedings.
Only on rare occasions does the representative appoint the group’s lawyer.
Since the attorney is behind the action, it has been suggested that the class lawyer should be
permitted to act also as the class representative 11.
One of the major requirements in group proceedings is that the group receives adequate
representation. It should be noted that the group representative is not normally appointing the
class lawyer and does not supervise the actions of the lawyer then the court has to make sure that
the class lawyer will be adequate for the task.
The problem is that a decision in Class action proceedings binds all class members even though
they did not take any part in the proceedings. The CAL provides that the lawyer owes his duties to
the class in general. 12 Therefore it was held by the district court that the representative plaintiff
cannot dismiss the class lawyer even if there are serious disagreements between them. 13
The involvement of lawyers in private enforcement may be exploited by dishonest or unqualified
lawyers and in those cases the courts should step in and replace the lawyers where needed.
Lawyers appointment and replacements by the courts:
Under the Israeli CAL a motion to certify a class action should be approved only if there is a
reasonable basis for concluding that the interests of the class will be represented and managed in
an appropriate manner14 Where the case seems to be sound on its merits a denial of the action due
to the lawyer misconduct may be unfair on the class members 15. Therefore the court should
intervene in some cases in order to secure the adequate representation of the class.
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Normally the courts are reluctant to disqualify a lawyer from representing the class16. There are
some circumstances where it seems clear that the interests of the class require lawyer's
replacement.
Lawyer misconduct- In one U.S case, the court imposed sanctions against the representing
attorney and went as far as stating that "Counsel's performance in these proceedings demonstrates
an inability to adequately and competently represent a single plaintiff, much less a class of
plaintiffs. 17
Where the representatives requested to voluntary dismiss the action. In such cases, the court may
approve the dismissal, though appoint other representatives to continue the action 18 if the action
seems to be meritorious or beneficial to the public.
It is also said that the lawyer should be replaced where there is a conflict of interest. However,
conflict may be dealt with by dividing the class into subclasses and appointing a lawyer for each
subclass.19
There is a very profound debate on the proper response to counsel's violation of ethical rules:
whether it should lead to the rejection of a class action or to the replacement of the class
counsel. 20
How should the court replace a lawyer:
The Israeli law like other jurisdictions which deal with lawyer appointment is silent on the
question of how to decide who will replace the representative. It only provides that a notice
should be published to the general public and a suitable representative or a lawyer may put
himself forward as a class representative. 21
In the U.S, some guidance is provided:22 According to the American criteria there are
considerations which the court must consider and others which are left to the court's discretion.
In the event that there are a few candidates well-suited to leading the action, an auction for the
best fee agreement provides a possible solution23. The auction procedure is an approach which
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appeared in the U.S. in 1990. The first judge to use an auction procedure was Judge Vaughn
Walker of the Northern District of California, in In re Oracle Securities Litigation.24In some
states in the U.S. the auction procedure for the role of lead lawyer was adopted.25
With regard to the auction procedure, it should be remembered that the first stage of the auction
concerns the quality and reputation of the lawyer – the fees are not in question at that stage. The
fee should be considered in the second stage. The auction idea is not sound from criticism in the
U.S26.
Macey and Miller 27 suggested a different system of auctioning the class action. According to this
idea the action is sold in an auction procedure for the best lawyer bidder. Under this model, the
action is sold altogether in an auction either to a lawyer or to any person who will own the
action. 28 This idea is academic only at the moment 29
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