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That consent, rather than nonmutuality, is the line between rape
and intercourse further exposes the inequality in normal social
expectations.!
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“So does the substantial amount of male force allowed in the focus on the woman’s .1

resistance, resistance that tends to be disabled by women’s socialization to passivity.”

Catharine MacKinnon, Towards a Feminist Theory of the State (Harvard University press,
1989) p. 112.
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“The resistance must be up to the point of being overpowered by actual force, or inability .16
from loss of strength longer to resist, or from the number of persons attacking, resistance
must be dangerous or absolutely useless, or there must be duress or fear of death”. People
v. Dohering, 59 N.Y. 374 (1874) pp. 382-383
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“The husband cannot be guilty of rape committed by himself upon his lawful wife, for by .18
their mutual matrimonial consent and contract the wife has given up herself in this kind
unto her husband, which she cannot retract”. Matthew Hale, The History of the Pleas of
the Crown 629 (S. Emlyn ed., 1778)
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The requirement that the victim of a simple rape do more than
say no was virtually without precedent in the criminal law.
Many other crimes encompass a consent defense; none other
has defined it so as to mandate actual physical resistance.
...Certainly, if a thief stripped his victim, flattened that victim
on the floor, lay down on top, and took the victim’s wallet or
jewelry, few would pause before concluding forcible robbery.?*
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“Consent” is supposed to be the crucial line between rape
and intercourse, but the legal standard for it is so passive so
acquiescent, that a woman can be dead and have consented
under it.”
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Before rape law reform, the issue of mens rea rarely arose in

rape trials. As a practical matter, the actus reus proved the mens

rea.®
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“Indeed, there was no known English authority on this question. Morgan appears to have
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“[R]ape law affirmatively rewards men with acquittals for not
comprehending women’s point of view on sexual encounters”.
.182 ’ny3 (1 71w ,2°¥2) Mackinnon
13 Y27 Morgan NWID M2PY "93IRT PITT TIN DX 0137w 110737
“For the purpose of section 1 of the Sexual Offences Act, 1956 ... a
man commits rape if:
(A) He has unlawful sexual intercourse with a woman who at the time

of the intercourse does not consent to it, and;
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(B) At the time he knows that she does not consent to the intercourse
or he is reckless to whether she consents to it.” (Sexual Offences
(Amendment) Act 1976, (1976 c. 82).
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“Section 1(1) of the Sexual Offences Act 1956 provides that rape can be committed either
intentionally or recklessly. Recklessness is now interpreted by the courts in accordance
with the 78 Cr decision in Satnam and Kewal ((1984) 78 Cr App R 149). A man is reckless
where he could not care less whether a woman is consenting or not. [...I]t could embrace
the defendant who has simply failed to think about the matter because he could not care
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3 DIPRT NN2Y 235 wManal neUxao YapP 1976 niwn D3N P 7Y DY
wRNwa? IwRR N2 Im10) 0°Yawea 0°2°0 MYy NIyv 5w i nyrap s
5w INMI0TR 1273 1710 MYD YD °D YD OWKR1 WX 1125 XD MP20n n2m2
5w 7M17°20 N2 T awNin 5w 11130 NA102 Y2100 w71 bawn 1°2 ,Nanbnnn
15y12 792077 TN *2 720 VAWM N°AW 933 .0°5011 0P N1RT 0T OY T2 1IMYY
yap» N n‘l'ﬂPJ'? oMY 2NN VIR DAY M12°00 973 T2 = Ay 7% QWX Sw
0715777 ,ANIX 7270 YRS ,VOWNRT N2 DX TR T AR J790 YV 12X OWNRAT °D
,0%X22 7an D¥193 I 0130 nPRwA 11T TN DR MyLi Yw N0 NORY DX
“It is N7 APYOT NP LNIPYI S MToc gy 90s Jawnn S Mo 2bwnn
hereby declared that if at a trial for a rape the jury has to consider whether a man believed
that a woman was consenting to sexual intercourse, the presence or absence of reasonable
grounds for such a belief is a matter to which the jury is to have regard, in conjunction
with any other relevant matters, in considering whether he so believed” (Sexual Offences

.(Amendment) Act 1976, (1976 c. 82)
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The essence of the crime of rape is that it constitutes a serious
attack on a woman’s sexual interests and integrity: the fault
element in rape should, therefore, consist of a serious disregard
or disrespect for her sexual interests and integrity.”!

Y>3 ,77°207°N%2 X7 W NMYLY AR L7723 NYD? OWRIT V0 12w PR "5
A7

But how could he fail to notice, or misinterpret so radically, the
clear evidence of her lack of consent? The answer must surely
be that his failure to realize even that she might not consent
itself manifests the kind of disregard for her rights and interests
which constitutes the fault element in rape. ... This argument
shows that any man who commits the actus reus of rape (any
man who persists with intercourse with a woman whose lack
of consent is ‘objectively demonstrated’) should be convicted
of rape unless he acted on a firm and reasonable belief that she
consented; an unreasonable belief in her consent cannot rebut
the charge that he was reckless as to her consent. To see the
justice of this claim, we must recognize that what makes a belief
on consent “reasonable” or “unreasonable” is not just its factual
plausibility as an observer’s belief, but its moral propriety as an
agent’s belief.”?
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1. Rape.

1) A person (A) commits an offense [of rape] if —

(One) he intentionally penetrates the vagina, anus or mouth of
another person (B) with his penis,
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(Two) the penetration is sexual,

(Three) (B) does not consent to the penetration, and

(Four) (A) does not reasonably believe that (B) consents.

2) Whether a belief is reasonable is to be determined having
regard o all the circumstances, including any steps A has taken
to ascertain whether (B) consents. ...

3) A person guilty of an offence under this section is liable, on
conviction on indictment, to imprisonment for life.

74. Consent.

For the purpose of this part, a person consents if he agrees by
choice, and has the freedom and capacity to make that choice.
78. Sexual.

For the purpose of this Part ..., penetration, touching or any
other activity is sexual if a reasonable person would consider
that —

(a) whatever its circumstances or any person’s purpose in
relation to it, it is because of its nature sexual,

(b) because of its nature it may be sexual and because of its
circumstances or the purpose of any person in relation to it (or
both) it is sexual.”®
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Sexual Offences Act 2003 (2003 c. 42) Part 1 .95

“The decision of the House of Lords in Morgan met with widespread public disapproval. .96
It was hailed as the “rapist’s charter”. In the Commons, Mr. Jack Ashley M. P. was
given leave by an overwhelming majority of the House of Commons (228 votes to 17)
to introduce a Bill which would have imposed a requirement of reasonableness where a
\79 'NYa (26 75 ,9°¥®) Temkin I IR “mistaken belief in consent was alleged
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It has been aptly noted that “[i]n defining the crime of rape,
most American courts have omitted mens rea altogether”. Just
as the common law crime of rape was a general intent crime,
courts typically give this characterization as well to statutes
which, however named, encompass what is commonly known
as the offense of rape. Although the term general intent is used
in various ways in the criminal law, in the present context,
what resort to this characterization usually means is that there
exists no issue in the prosecution of the crime of rape regarding
defendant’s perception of the requisite attendant circumstances
(e. g., whether or not the woman had given consent). Thus,
courts explain that this general intent is sufficiently evident

WD TI0°0 MIPWIT DR DY 7 51997 .37 7 YYD, People V. Mayberry NwIn .97
D17 AWYR? TWIRT NRO0TR IV w1
“If a defendant entertains a reasonable and bona fide belief that a
prosecutrix voluntarily consented to accompany him and to engage
in sexual intercourse, it is apparent he does not possess the wrongful
intent that is a prerequisite ... to a conviction of ... rape by means of
force or threat".
TAWINAT AR MAMYR 1R 7PRT DTV 7217 93K Morgan 1°3¥3 12 00 1Py
AwID2 XP1IT YT 12 190 ,wp SIWORT DY ANRT TR YT v XY OwRi 0D
v’ °3 ¥13p21 02w NMIXR 5w N710Rn Mo vawni PN 102 ,Morgan 1°1¥2 M3 7
MZIND “VOWRT 237 DY NP NYNDA TARTD ORI PV w1 TI0N DX 1% 0pn
1own% X 170 .762-758 'Y (14 77T ,9°YD) LaFave X1 7p°00% N1Panm 0327
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“by the doing of the acts constituting the offense”, that the
prosecution need only “prove that the defendant voluntarily
committed an act of sexual intercourse”, that the defendant has
the requisite general intent if he “intended to place his penis
in the victim’s vagina”, and that consequently whether the
defendant “thought the victim consented is irrelevant”. ...In
other jurisdictions, courts have reached essentially the same
result without resorting to a general intent characterization,
often with such sweeping pronouncements as that the applicable
statute “imports no culpable state of mind”, that “[c]onviction
of rape is possible without proof of any mental state”, or that the
“element of force negates any possible mistake as to consent”. ...
On the particular question of whether the defendant’s mistaken
belief that the woman had consented should ever have a bearing
on guilt or innocence, two other positions are to be found
— each represented by a rather well known case: (i) that such
belief bars conviction unless negligently held; and (ii) that such
belief bars conviction unless recklessly held. The first American
case to adopt the former position as a settled principle of law was
People v. Mayberry (1975), ... The second case, a contemporary
of Mayberry, is an English case, the decision by the House of
Lords in Director of Public Prosecutions v. Morgan (1975).
...Morgan ...rejected a Mayberry-style objective negligence
test in favor of a subjective test interpreted to mean “that
recklessness regarding consent is the mens rea required to
support a rape conviction”, a position thereafter taken by a few
American courts, and codified in England’s Sex Offences Act of
1976, with a proviso that the pressence or absence of reasonable
grounds for the belief has evidentiary significance.”®
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+Wayne R. LaFave, Principles of Criminal Law, (Thomson West, 2003), 633-634 .98
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Coughlin: “[p]roof that she resisted him establishes both that she did not NXT NOIRY °21 .146
7Y ,2°Y2 1R .consent to the penetration and that he must have subdued her forcefully”
a7 'y2 ,10

“[i]t is recognized that a woman does not consent to sexual intercourse where a man uses 147
163 'Y ,(26 TV ,2°¥2) Temkin II .Violence to force her”

“Force is often defined in terms of the amount necessary to overcome the resistance that .148
the woman puts forth to show her lack of consent”~ Anthony Morsco, The Prosecution
nyna ,17 'aya 10 7,599 187 and Defense of Sex Crimes, #3.10[3] at 3-9 (1996).
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[M]any courts remain suspicious of women victims and

protective of male defendants in precisely the kinds of cases
that made their predecessors suspicious — cases that do not
involve weapons or beatings; that are concerned with friends,
neighbors or pickups; the cases of simple rape. The difference is
that force has replaced consent or corroboration or unchastity as

the primary doctrinal rubric for expressing that distrust.!®
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[M]any legal scholars have noticed [that] modern penal codes
throughout the United States retain a substantive definition of
rape that is facially indistinguishable from that which judges
have been applying in our culture for many hundreds of
years.'%?
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If the police have behaved brutishly towards rape victims, it is
the courts which may be said to have set the tone. Indeed, it is
often claimed that, in rape cases, the complainant rather than the
defendant is on trial. Certainly the focus of the court’s attention
is frequently upon her and rather less upon him.'**

TPV T2TORT DX ,1999 NAIW3A 7R 71°0 Cassia C. Spohn

Although the results of studies examining rape laws’ reforms
are somewhat mixed, most find very limited effects on case
outcomes. One study showed that the reforms had no impact
in five of six major urban jurisdictions studied. The reforms
did not increase the likelihood of a rape conviction in any of
the six cities, and they produced an increase in reported rapes
and in the likelihood of prosecution only in Detroit, which had
the strongest and most comprehensive reforms. The authors
contributed these findings to the fact that the reforms did not
sufficiently constrain the discretion exercised by decisionmakers
in the criminal justice system or provide officials with adequate
incentives to change their behavior. As they note, “in the
absence of meaningful incentives to change, decision makers

JA1'2y2 ,0v 153
Jennifer Temkin, Rape and the Legal Process (2nd Edition, Oxford University Press, .154
2002) 8
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will continue to use the informal norms developed in the

courtroom workgroup to guide the processing of cases”.!®
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The next defensive strategy that a woman suspected of a sexual
infraction might pursue would be to assert a failure of the actus reus
element of the offense in question. ...In the terminology employed by
contemporary criminal law theorists, actus reus must include some
conduct by the accused that is “voluntary”; “involuntary” acts are not
the proper subject for criminal correction. ...
If the woman’s bodily movements were produced not by her “effort or
determination”, but by the man’s exercise of superior physical strength,
then she was merely an “inanimate thing” that the man had used to
perpetrate an illicit objective that was entirely his own.
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“The defense of duress always involves a response to a human threat rather than a natural ,162
danger. Duress differs from defensive force because the offense is committed to further
rather than to resist the criminal project of the aggressor. Hence duress is clearly an
excuse, not a justification; it deflects responsibility for a coerced wrongful act from the
perpetrator onto the person who coerced it, and so amounts to a claim that fear rendered
the perpetrator blameless or undeterrable. [...A] t common law, the duress defense
required that the alleged coercion involved an imminent threat of death or serious bodily
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[T]he objectionable elements of the rape offense could have
been produced not by the law’s special hostility towards
women, but rather by its ordinary hostility towards defendants
who seek to be excused from criminal liability. ...[C]ourts were
not treating rape complainants differently from other crime
victims, but rather were treating them the same as other crime

perpetrators who pleaded for an excuse.'®®
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The ethos of honor is fundamentally opposed to a universal and
formal morality which affirms the equality in dignity of all men
and consequently the equality of their rights and duties.'®
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273.1 (1) Subject to subsection (2) and subsection 265(3), “consent”

means, for the purpose of sections 271, 272, and 273, the voluntary

agreement of the complainant to engage in the sexual activity in

question. (2) No consent is obtained, for the purposes of sections 271,

272 and 273, where (a) the agreement is expressed by the words or

conduct of a person other than the complainant; (b) the complainant

is incapable of consenting to the activity; (c) the accused induces

the complainant to engage in the activity by abusing a position of

trust, power or authority; (d) the complainant expresses, by words

of conduct, a lack of agreement to engage in the activity; or (e) the

complainant, having consented to engage in sexual activity, expresses,

by words or conduct, a lack of agreement to continue to engage in

the activity. (3) Nothing said in subsection (2) shall be construed as

limiting the circumstances in which no consent is obtained.

273.2. It is not a defense to a charge under section 271, 272 or 273

that the accused believed that the complainant consented to the activity

that forms the subject-matter of the charge, where (a) the accussed’s

belief arose from the accused’s (I) self-induced intoxication, or (II)

recklessness or willful blindness; or (b) the accused did not take

reasonable steps, in the circumstances known to the accused at the

time, to ascertain that the complainant was consenting”.
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“The orthodox subjectivist’s insistence on conscious risk —taking might reflect an
untenable dualism, which draws a sharp distinction between “actus” and “mens”, and
takes mens rea to consist essentially in some occurrent mental state which is explicitly
related to every element of the actus reus. We should instead recognize that mens rea
(whether it involved intention, or knowledge, or practical attitudes), is rather a matter
of the meanings or patterns which are displayed in the agent’s actions themselves: it is
the intentions and attitudes by which those very actions are structured which properly
172 'Y 81 7797 ,2°¥Y X7 .constitute the agent’s ‘subjective’ criminal fault”
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